Case 2:15-cv-03462-RGK-AGR Document 203 Filed 04/25/16 Page 1 of 1 Page ID #:5450

UNITED STATES DISTRICT COURT
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Proceedings:

(IN CHAMBERS) Order re: Amended Ruling on Defendants’ Motion in
Limine No. 4 (DE 137)

In its order denying Defendants’ motion for summary judgment. This Court held that “Plaintiff’s
only copyright claim lies in the musical composition of Taurus, not the sound recording.” (Order Den.
Def.s’ Mot. Summ. J. 17, ECF No. 159.) In light of this Order, Defendants have filed a Motion in
Limine seeking to exclude all of Plaintiff’s experts because they analyzed only the Taurus sound
recording—not the musical composition. Plaintiff acknowledges that its expert reports considered only
the Taurus sound recording but argues that these reports are admissible because “an expert may refer to
the sound recording as long as the expert is clear that the compositional elements in question are
represented in some way in the deposit copy.” (Pl.’s Opp’n to Def.s’ Mot. In Lim. No. 4, ECF No. 170.)
Because the deposit copy of Taurus registered with the Copyright Office is sheet music for the
piano, Plaintiff’s experts naturally relied on the Taurus sound recording to determine the melody,
rhythm and other protected elements of the musical composition as played on the guitar. In doing so,
however, Plaintiff’s experts impermissibly analyzed unprotected elements not embodied in the musical
composition (e.g., flute, recorder, fretboard positioning). Therefore, Plaintiff’s expert reports are
inadmissible in their present condition because they considered unprotected elements contained only in
the sound recording. If Plaintiff wishes to introduce expert testimony at trial, it must submit reports
completely purged of any reliance on the unprotected performance elements in the sound recording. Any
comparison analysis must consider only the protected elements represented in the musical composition.
Should Plaintiff choose to submit new expert reports, he must do so within FIVE DAYS of this
order.
IT IS SO ORDERED.
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